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REMARKS 



Claims 1, 2, 5-8, 11, 12, 14-20, 22-27, 29-33, and 35-55, along with newly presented 
claims 56-62 are pending in the present application. 

Claims 1, 5-8, 11-12, 14-17, 19-20, 22-27, 29-33, 35-40, 48, 50, 51, and 53 have been 
rejected under 35 USC § 103(a) as being unpatentable over Baur et al. Claims 41-47, 49, 52, 
54, and 55 have been rejected under 35 USC §103(a) as being unpatentable over Baur et al. as 
applied to claims 1-3, 5-8, 11-17, 19-20, 22-27, 29-33, and 35-40, and further in view of 
Haverkos et al. 

The Examiner primarily relies on the Baur et al. reference, which discloses, "[t]he food 
substrate which may be used in the practice of this invention include . . . cereal-based dough 
products, and nuts. Examples of cereal-based products include pizza doughs, biscuit 
doughs . . .." (*179 patent, col. 2, lines 5-9). The Examiner has acknowledged that the Baur 
et al. reference does not "disclose a dough made of potato, a product which emulates a slice of 
natural food, the thickness of the food substrate, heating in a toaster, a baked product, the 
product is waffle, pancake o[sic], dusting the food substrate, using dried ingredients for the 
coating and stabilizer such as carageenan, gum Arabic, guar gum, carboxymethylcellulose." 
(Office Action mailed May 18, 2004, p. 2). Baur et al. also does not teach a food substrate 
made from moldable and pliable, but shape retaining dough that is primarily made of potatoes 
or other such tubers. 

Applicants have amended independent claims, 1, 24, 46, 48, 54, and 55 and dependent 
claim 45 to state that the coating composition forms a substantially clear coating on the 
substrate after thermal processing. Independent claims 43 and 59 and dependent claim 49 state 
that the coating composition for a dough comprises a rice flour component (claims 43 and 59) 
or greater than about 10% rice flour (dependent claim 49). 

The present application states, "[e]xamples of particular coatings used on sliced 
potatoes which yield desirable results in this invention are set forth in commonly owned co- 
pending Application Nos. 60/180,666 and 60/234,153 (unofficial), which are incorporated 
herein by reference as fiiUy as those set forth verbatim herein. (Page 2, par. 13). These co- 
pending patent applications, which were incorporated by reference, specifically disclose that "a 
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substantially clear coating composition is created." (See, for example, p. 4 of 60/180,666). 
The *666 application also states that "[t]hose seeking substantially clear, smooth and 'invisible' 
coatings for food products, . . . without producing a dark, opaque, oily, broken, or rough 
surface texture . . . would prefer the coating of [the present invention].** (Id. at pp. 13-14.) 
Similar statements are made in the 60/234,153 application, which states: 



The food substrate coating industry has for some time attempted 
to produce coatings for foods such as meat and vegetables, 
particularly potatoes, in the form of a substantially clear coat. 
Such "clear coats" are important because of their ability to 
maintain the original food substrate's natural appearance to the 
fmal consumer, while imparting desired characteristics to the 
reconstituted product, for example increased surface crispness. 



an inexpensive water-dispersible clear coating composition for 
food substrates may be provided containing concentrations of 
greater than 10% rice flour which does not reticulate when placed 
upon food substrates, and which does impart improved color, 
surface smoothness, crispness, and holding time characteristics to 
the coated food substrate without sacrificing visual appearance, 
flavor, and tooth compaction characteristics desirable to end 
consumers of the final cooked product when reconstituted via 
gradient heat, microwave energy, or deep-fat frying 
reconstitution methods .... 



Id. at pp. 3-4. Accordingly, no new matter has been added by these amendments. 

Moreover, the currently pending claims requiring a substantially clear coating are not 
obvious in view of Baur et al. The Baur et al. reference discloses a wet batter that includes "a 
texturizing agent in the form of sodium caseinate and in certain applications . . . , added edible 
fat above and beyond the fat already inherently present in the dry ingredients . . .." (*179 
patent, col. 3, lines 7-10). **[I]n applications where a gelatinous uncooked interface is 
otherwise formed, the texturizing should include added edible fat." (Id. at col. 3, lines 30-32) 
(emphasis added). Accordingly, Baur et al. discloses a wet batter that requires sodium 
caseinate and preferably added fat. The Baur et al. reference repeatedly states that the use of 



(60/234,153 at p. 1). 

Later, the Summary of the Invention states that: 
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sodium caseinate in the batter results in a coating with a golden-brown appearance. (See 
Stevens' Dec, pars. 10-12). The patent emphasizes the golden brown appearance of the 
coated products. (Stevens' Dec, par. 11.) Example 3 of the *179 patent also states that the 
close-up photographs, Figs. 1 and 2 of the '179 patent, "demonstrate the crisp, crunchy, 
fracturable coatmg and golden brown appearance achieved in the caseinate-contaming product 
and the far less desirable appearance and texture achieved in the caseinate-free product." ('179 
patent, col. 6, lines 19-27). The batter disclosed in the Baur et al. reference would not 
function as a substantially clear coating. (Stevens Dec, pars. 13-14). Accordingly, neither 
Bauer alone nor in combination with Haverkos render the claims requiring the coating be 
substantially clear obvious. 

Furthermore, contrary to the Examiner's assertion, it would not have been obvious "to 
bake the product if it is desired to reduce the fat content and a baking texture is desired." 
(Office Action mailed May 18, 2004, at p. 3.) Where a gelatinous uncooked interface is 
otherwise formed, the Baur et al. patent teaches that its coating contain fat. (Col. 3, lines 30- 
32.) The cooking conditions of parfrying allow the coating of Baur et al. to congeal/set. {See 
Stevens' Dec, par. 12). However, if the coated substrate of Baur et al. were baked, the much 
slower cooking or baking would melt the fat and at least a portion of the coating would run off 
of the substrate prior to the coating setting. (Stevens' Dec, par. 12.) 

The Examiner also appears to rely on cols. 3-4 of the '179 patent to Baur et al. for the 
proposition that baking would be obvious. However, a complete reading of Baur et al. reveals 
that frying or parfrying is required . The Baur et al. patent describes three preparation 
methods. First, the batter coated substrate is parfried and then completely cooked. Second, 
the batter coated substrate is frozen or refrigerated and completely cooked "(as described 
below)." "Below," the patent states: 



Coated substrates which are not parfried but rather are 
refrigerated or frozen after coating will require at least partial 
frying in order to obtain the desired fried appearance in the final 
product. Thus, such batter-coated substrates may be taken from 
the refrigerator or freezer and then fully cooked by deep-fat 
frying or saut6ing. 
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'179 patent, col, 4, lines 27-32 {emphasis added). Finally, the patent states that the batter 
coating can be fully cooked, frozen or refrigerated and then reheated as described below. 
Immediately thereafter, the 479 patent states that "[i]f the substrate is batter coated but not 
breaded, it must be parfried or fall fried following application of the batter ." {Id. at col. 4, 
lines 11-12) {emphasis added). Immediately thereafter, the conditions for parfrying and fall 
cooking are described. The reference to any other cooking method, conventional oven, 
convection oven, microwave oven, by steaming, by deep-fat frying, or sauteing appears when 
describing how to finalize the parfried product for eating. {Id. at col. 4, lines 22-26.) The 
only other reference to deep-fat frying or sauteing appears in discussing coated substrates that 
are not parfried but rather refrigerated or frozen after coating, but in the sentence before, the 
patent requires at least partial frying , {Id. at col. 4, lines 27-32.) 

Accordingly, the pending claims requiring baking would not have been obvious in view 
of Baur et al., which in fact teaches away from baking by repeatedly emphasizing that the 
coated substrates "must be parfried or fall fried." 

Moreover, while the Examiner admits that Baur et al. do not disclose applying a slurry 
comprising rice flour and dextrin to a substrate, the Examiner asserts claims requuring a 
coating composition containing rice flour and dextrin would have been obvious given Baur et 
al. in view of Haverkos et al., which discloses maltose-free dextrin and rice starch. 
Applicants respectfally disagree. 

As stated in Applicants' March 1, 2004, Response, rice flour is not obvious in view of 
the disclosure of rice starch and rice starch is substantially soluble while rice flour is 
substantially insoluble. (Response, p. 12.) Rice starch is more water soluble than rice flour 
because the starch contains very little protein. {See Stevens' Dec, par. 16). Rice starch has 
about 6% less protein than rice flour and substantially all of the fat is removed from rice 
starch. (Stevens' Dec, par. 17). Moreover, protein is very important to the structural and 
fanctional properties of the rice, and determines the textural (stickiness), pasting capacity, and 
sensory characteristics of the rice flour. (Stevens' Dec, par. 18.) Rice starch has a soft gel 
structure, long term stability, higher viscosity buildup at higher temperatures, and a more 
stable viscosity at lower temperatures than rice flour. (Stevens' Dec, par. 15). Moreover, 
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rice flour contains not only the carbohydrate fraction (rice starch), but also includes protein, 
fat, crude fiber, lipids, minerals and vitamin fractions. (Stevens* Dec, par. 17.) The source 
of caloric components for rice flour and rice starch are as follows: 



(Stevens' Dec, par. 17). 

The Examiner, in her latest Office Action mailed May 18, 2004, dismissed the 
solubility differences betv/een rice flour and rice starch because Applicants did not submit 
evidence to show that rice flour is substantially insoluble while rice starch is substantially 
soluble. (Office Action, pp. 5-6). Accordingly, Applicants have submitted the Declaration of 
John F. Stevens, which demonstrates the solubility differences between rice flour and rice 
starch and other differences at paragraphs 15-19. In particular, the Exammer will note Exhibit 
2 of Mr. Stevens' Declaration which pictorially demonstrates the solubility differences. 

Accordingly, given the differences between rice starch and rice flour discussed above 
and in Mr. Stevens' Declaration, absent hindsight, there is simply no teaching to use rice flour 
m the coating of Haverkos et al. Therefore, Applicants submit the current claims requiring 
rice flour would not have been obvious over Baur et al. in view of Haverkos. 



Rice Flour 



Rice Starch 



Protein about 7% 

Carbohydrates about 90 % 
Total Fat about 4% 



Protein about 1 % 

Carbohydrates about 99 % 
Total Fat about 0% 
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Applicants have made a concerted effort to place the present application in condition for 
allowance, and a notice to this effect is earnestly solicited. In the event there are any 
remaining informalities or any other issues requiring Applicants' assistance, Applicants request 
the Examiner call Todd A. Van Thonraie at (616) 949-9610. 



Respectfully submitted, 

BRIAN K. DOYLE ET AL. 

By: Price, Heneveld, Cooper, 
DeWitt & Litton, LLP 



An 




Date ' Todd A. Van Thomme 

Registration No. 44 285 
695 Kenmoor, S.E. 

Post Office Box 2567 

Grand Rapids, Michigan 49501 

(616) 949-9610 
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COATED FOOD PRODUCTS MADE FROM SHAPED DOUGH 
SUBSTRATES AND METHOD OF PREPARING SAME 



DECLARATION OF JOHN F. STEVENS 



I, John F. Stevens, do hereby declare as follows: 

1. I am the Vice President for Research and Development for Advanced Food 
Technologies, assignee of the present patent application. I graduated from Cornell University 
with a Food Science Degree in 1970. I have had over 30 years experience in the food science 
industry. I have had extensive experience specifically in the food coatings area for 14 years, 
since 1989. 

2. From 1989 to 1991, 1 was the Research and Development Manager for 
Universal Foods Corporation, where I directed coated French fry developments which resulted 
in 60 million dollars in additional annual sales for the company. I developed the first clear 
coat French fry, now having estimated markets sales of over 1 billion pounds per year. 

3. From 1991 to 1994, 1 conducted food coatings research for McCain Foods, Inc. 

4. From 1994-1996, 1 was the Research Manager for Miles Willard Company, 
directing all frozen and non-snack dehydrated potato development, including the development 
of a patented clear coat French fry product. 

5. From 1996-1999, 1 was the Director of Northwest Region Technical Services 
for Newly Weds Foods, Inc. I established, staffed and directed all formula, process, 
specification, and commercialization of seasoned and clear coat French fry batters for all 
French fry processors and chain accounts throughout the United States. I developed and 



commercialized a signature clear coat french fry for a major processor and for a major national 
chain account. 

6. From 1999 to date, I have served as the Vice President of Research and 
Development for Advanced Food Technologies. A copy of my resume is attached hereto as 
Exhibit 1. 

7. I am one of the named inventors of U.S. Patent Application Serial No. 

10/025,403. 

8. I have reviewed the Office Action mailed May 18, 2004, in United States 
Patent Application Serial No. 10/025,403 and the primary references cited therem, U.S. 
Patent Nos. 6,288,179 Bl to Baur et al. and 6,265,005 Bl to Haverkos et al. 

9. I understand that the Examiner asserts that most of the claims of the application 
would have been obvious in view of Baur et al. alone or in view of Haverkos et al. 

10. The abstract of the Baur et al. reference specifically states that the food product 
has a "crisp texture, golden brown appearance and fresh fried taste of conventionally fried 
foods." 

11. The "Summary of the Invention" also states: 

the present invention is directed to battered and battered/breaded 
foods with a crisp texture, a golden brown appearance and a fresh 
fried taste. 

Throughout the remainder of the Baur et al. patent are references to the resultant golden 
brown appearance of the coated products. Example 2 even states that "batter without fat or 
sodium caseinate showed significantly inferior texture and undesirable interface as compared 
to those containing the caseinate/fat texturizing agent. " 

12. The Baur et al. patent is directed toward the use of a particular, non-gelling 
milk protein, sodium caseinate. The batter of the Baur et al. patent should have a total solids 
level of at least 30% by weight. As stated in col. 3, the batter also contains added edible fat 
at a level of about 2% to 4% by weight in the final hydrated batter . Therefore, the amount of 
fat in the dry mix is about three times more, from 6.67% to 13.34% . The Baur et al. patent . 
also only describes parfrying or full frying. The patent even states that the coated substrates 
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that are not parfried but rather are refrigerated or frozen after coating will require at least 
partial frying in order to obtain the desired fried appearance in the final product. Every 
example describes parfrying a product. This makes sense in the case of the batter described 
in the Baur et al. patent. The batter must be fried in oil to congeal/set the batter on the 
substrate. If a product coated with the batter of the Baur et al. patent was baked and not 
fried, the slower cooking rate would cause the fat in the batter to melt and some, if not large 
portions, of the coating would run off the substrate and the coating would not set. 

13. Based on my review, the batter of the Baur et al. reference is designed to 
provide a golden-brown appearance, a characteristic undesired in a clear coat composition, 
which is substantially clear upon thermal processing. 

14. In my opinion, because of the presence of sodium caseinate, the batter 
disclosed in the Baur et al. reference would not function as a substantially clear coating 
composition upon thermal processing. 

15. Rice starch has a soft gel structure, long term stability, higher viscosity build 
up at higher temperatures, and a more stable viscosity at lower temperatures than rice flour. 

16. Rice starch is more water soluble than rice flour because it contains very little 
protein {see Exhibit 2). 

17. Rice flour contains not only the carbohydrate fraction (rice starch), but also 
includes protein, fat, crude fiber, lipids, minerals and vitamin fractions. The source of 
caloric components for rice flour and rice starch are generally the following: 



18. Protein is very important to the structural and fiinctional properties of the rice, 
and determines the textural (stickiness), pasting capacity, and sensory characteristics of the 
rice flour {see Exhibit 3, Rice: Chemistry and Technology, ed. at p. 143, 152). 

19. I took 50 grams of rice flour and stirred it into 150 grams of water at 70*^ F. I 
then placed the rice flour mixture into a 250 ml graduated cylinder and let it stand. Likewise, 



Rice Flour 



Rice Starch 



Protein about 7% 

Carbohydrates about 90 % 
Total Fat about 4% 



Protein about 1 % 

Carbohydrates about 99 % 
Total Fat about 0% 



3 



demonstrated as much less soluble (only 120 ml) than the rice starch (174 ml). After 4 hours 
there was little change in solubility difference. Rice flour was 1 10 ml while the more soluble 
rice starch was 168 ml. The attaphqd phptqs (Ejchibit 2) demonstrate the difference visually. 

20. All statements made herein of my own knowledge are true and all statements 
made on information and belief are believed to be true, and further, these statements are made 
with the knowledge that willful false statements and the like are punishable by fine or 
imprisonment, or both, under 18 USC § 1001. and that such willful false statements may 
jeopardize the validity of this application or any patent issued thereon. 
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John Stevens 



200 Cobblestone Lane • Idaho Falls, Idaho 83404 • (208) 529-9027 

OBJECTIVE 

Management position in food-related product development 

PROFESSIONAL SUMMARY 
Director with 28 years of product management experience. Demonstrated ability to structure innovative solutions to 
complex problems that allow for increased profits. Proven ability to develop quality teams that motivate others to 
their peak performance and reduce execution time. 

CAREER HISTORY 

NEWLY WEDS FOODS, INC. 1 996 - 1 999 

Idaho Falls, Idaho 

DIRECTOR, NORTHWEST REGION TECHNICAL SERVICES 

• Established, staffed, and directed all formula, process, specification, and commercialization of seasoned and 
clear coat french fry batters for all french fry processors and chain accounts throughout the United States. 

• Worked directly with all french fry processors to define, develop, and implement process improvements, and 
introduce new and cost reduced products to their lines. 

• Salvaged failing business at key customer by demonstrating technical expertise with flours, starches, 
seasonings, processing capability, and implementing process savings in excess of $1,000,000 per year. 

• Developed and commercialized a signature clear coat french fry for a major processor and for a major 
national chain account. 

• Developed patent-pending process for maintaining light colored fried potato products throughout the year. 

MILES WILLARD COMPANY 1 994 - 1 996 

Idaho Falls, Idaho 

RESEARCH MANAGER . 

• Directed all frozen and non-snack dehydrated potato development, creating 8 new product opportunities and 
bringing on board two new clients on a royalty-paying basis. 

• Developed patented clear coat french fry product and patent-pending processes for reduced fat coated fries, 
and for improved chopped & formed product. 

McCAIN FOODS, INC. 1991 - 1994 

Frozen Foods Division - Othello Washington 

DIRECTOR, TECHNICAL SERVICES 

• Directed all research, quality assurance, nutrition, specification, labeling, and internal sensory for the USA 
multi-plant operation. 

• Commercialized signature french fry line, resulting in $30,000,000 sales. 

• Commercialized first flavored marinade french fry line valued at $10,000,000, obtaining patent. 

UNIVERSAL FOODS CORPORATION 1 989 - 1 99 1 

Frozen Foods Division - Twin Falls, Idaho 

R&D MANAGER, NEW PRODUCTS 

• Directed coated french fry developments and internal sensory resulting in $60,000,000 additional sales. 

• Developed first clear coat french fry now having estimated market sales of over 1 billion pounds per year, 

• Instituted cost reduction programs resulting in $4,000,000 savings per year. 



John Stevens 



STEVENS LABORATORIES, INC. 1 988 - 1 989 

Rochester, New York 

GENERAL MANAGER 

• Took over family business of food & wastewater analyses from father who was retiring. Computerized and 
streamlined operations. 

THE PILLSBURY COMPANY 1 985 - 1 988 

Minneapolis, Minnesota 

• Directed all dehydrated potato maintenance valued at $150,000,000. 

• Created concept and development of marketed microwave potato specialty line valued at $20,000,000. 

• Headed team for the development of 12 marketed food service bakery toppings valued at $8,000,000. 

• Developed and implemented cost reduction programs amounting to more than $1,000,000, achieving an 
award for outstanding cost reduction contribution. 

• Developed a sulfite program that established benchmarks for the FDA and resulted in identifying the ability to 
significantly reduce use levels. 

THE R. T. FRENCH COMPANY 1 970 - 1 985 

(Potato Division acquired by The Pillsbury Company in 1985) 
Rochester, New York / Idaho Falls, Idaho 

MANAGER, FOOD SERVICE BUSINESS DEVELOPMENT 1 984 - 1 985 

• Identified new business areas resulting in a $ 1 0,000,000 development strategy. 

• Built the food service laboratory and directed programs requiring identifying and implementing new package 
design / copy, resulting in increased product marketability. 

• Developed and launched a new concept of potato in a pouch resulting in $15,000,000 sales. 

• Worked directly with distributorships, national account managers, brokers, and ad / creative design houses. 

MANAGER, PRODUCT RESEARCH & DEVELOPMENT 1 978 - 1 984 

• Built the research facility and directed new product and sensory programs resulting in $32,000,000 additional 
retail sales per year and $40,000,000 food service sales per year. 

• Constructed and directed cost reduction programs resulting in $6,000,000 savings. 

• Oversaw development of specifications, nutrition labeling, and package design. 

SUPERVISOR, TECHNICAL SERVICES 1 976 - 1 978 

SENIOR SCIENTIST 1 974 - 1 976 

FOOD SCIENTIST 1970 - 1974 

• Responsible for the development of the Automash Potato Dispenser system, and sales personnel training 
resulting in $8,000,000 sales per year. Developed specialty blend mashed products and food service 
casseroles for major chain accounts resulting in $50,000,000 sales. Developed wet and dry system blends 
such as mustard, ketchup, spaghetti, barbecue, and specialty sauces. 

EDUCATION 

Cornell University, Ithaca, New York Bachelor of Science Degree, June 1970 

The College of Food and Dairy Science (Food and Dairy Science) 



REFERENCES FURNISHED UPON REQUEST 



RICE: 

Chemistry and Technology 



Third Edition 

Edited by 
Elaine T. Champagne 

U.S. Department of Agriculture 
Agricultural Research Service 
Southern Regional Research Center 
New Orleans, Louisiana 



. Published by the 
American Association of Cereal Chemists, inc. 
St, Paul, IMinnesota, U.S.A. 
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